Another reason why many people are focusing on the public nature of court procedures is the growing awareness of a more general phenomenon-the privatization of court-based processes across the docket that becomes apparent through an assessment of trends in aggregate data over time. This point is illustrated by a chart, Civil and Criminal Trial Rates, United States Federal Courts (1976 -2000 trial (and the absolute numbers of trials) have declined.
8 Information from the states shows a comparable pattern of declining numbers of trials. 9 The image portrayed in this first chart has become known in the legal community over the last few years as part of what Marc Galanter has named "the Vanishing Trial." 10 As his data show, the decline in trials has continued. Of one hundred civil cases filed, trials start in fewer than two.l I open my discussion with this chart to outline the three purposes of this Shachoy Lecture. First, although this symposium is dedicated to the question of the "future of transparency," understanding the history of why transparency is associated with courts is essential. Today's rights of public access to courts developed out of Renaissance traditions that put aspects of adjudication before the public eye. Below, I trace the shift from what were once rituals and spectacles of public power to democratic rights of access to open and public courts.
Second, I explain how, during the last few decades, these public processes are being replaced through three principal techniques: reconfiguring the processes within courts, outsourcing some of the activity of courts, and precluding access to courts. As a consequence, much of what was or could have been public becomes private.
But to show change is not necessarily to object to it. The questions raised by the chart mapping the decline in rates of cases going to trial are whether the fact of the "vanishing trial" is a problem and, if so, why. Given that procedural processes are regularly reconfigured, what-aside from tradition-is at stake as trials "vanish"? My third purpose is to provide an answer by outlining a theory of why democracies ought to care about public adjudicatory processes and, therefore, to devise new methods to preserve the public dimensions of dispute resolution. 10. In 1962, 5802 civil trials took place; forty years later in 2002, with many more cases filed, 4569 civil trials were held around the United States. In percentage terms, the decline was from 11.5% to 2% in civil trials commenced during that time period. See Galanter, supra note 8, at 459-60. courtroom (complete with dogs in the front) shows the social space provided by town halls and their courts, which served as communal gathering spots.
See Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal and
A tiny figure stands behind the judge at the center. She is recognizable as 'Justice" by virtue of her scales and sword. This icon has had an extraordinary run as political propaganda, spanning continents and centuries from then to now.
14 That point can be made by continuing to use seventeenth-century Holland as an example and by moving from the printed page to buildings. A huge stone Justice ( fig.3) These multi-purpose buildings typically included rooms for holding court and pronouncing judgments, as can be seen by turning to the next image ( fig.5) , which depicts the entrance to the Magistrates' Chamber. Everyone knew the purpose of this room because of the figure at the center of the display-another Justice with scales and a sword. Moving down to the ground floor, one finds a marble chamber ( fig.6) 229-31 (1962) . After the death sentence was announced, city bells rang and the sheriff went to the window of the "publication gallery," displayed the Rod ofJustice and all sentences were read "out." Id. at 230.
[Vol. 53: p. 771 town halls that today is less readily recognized. Depicted is the Greek story of Zaleucus ( fig.9 ), who was said to have found his own son guilty of violating his edicts. The punishment mandated was to gouge out the wrongdoer's eyes. At the behest of his counselors (goes the story), Zaleucus mitigated the penalty by having taken out one of his own eyes as well as one eye of his son.1 9 The third relief ( fig.10) shows the Roman envoy,
19. The story, as told by Valerius Maximus, is excerpted below. Nothing could be braver than the following examples ofjustice. Zaleucus protected the city of Locri with very salutary and useful laws. His son was convicted on a charge of adultery and according to a law constituted by Zaleucus himself was due to lose both eyes. The whole community wished to spare the young man the necessity of punishment in honour of his father. For some time, Zaleucus resisted, but in the end, overborne by the people's entreaties, he first gouged out one of his own eyes, then one of his son's, leaving the faculty of sight for them both.
Brutus, ordering the death of his sons because they had joined a conspiracy against Rome.
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While the Town Hall of Amsterdam was, as noted, an extraordinary building, its content was not idiosyncratic. Rather, these scenes were placed on the walls of town halls around Europe.
2 1 The normative lessons embodied in these allegories conveyed messages both authoritarian and utilitarian. These scenes instructed that obedience to the law of the state was required even at the price of personal pain, experienced not only by the accused but also by judges. Order your own sons to death to enforce the rule of the state. Gouge out his and your own eye. Moreover, were one to forget who was in charge, another frequently shown scene-the Judgment of Cambyses ( fig. 11) Why should lawyers in the twenty-first century know about what pictures and carvings were placed in European town halls? These were public displays of political principles, provided through well-known narratives repeatedly told tojudges, disputants, and to the general public about enforcing the law of the state. Why was adjudication public? Not because of democratic values about the political importance of transparent and accountable decision-making by governing powers. Rulers used these public rituals to show their power, insist on their capacity to command obedience, and give content to the practices with which they sought compliance.
The imagery can also be characterized as patriarchal or aristocratic. The familial scenes served to analogize rulers to parental figures, who were to be understood as obliged to impose punishments when violations of the law occurred but who took no joy from causing pain to their subjects/children. The sword held by the ubiquitous Justice reiterated the theme of law's power and its violence.
These juridical examples (in Latin, exempla iustitiae) help to make plain that pre-democratic adjudication ought not to be equated with adjudication under democratic precepts. These narratives insisted on judicial subservience rather than judicial independence. Only in later eras did a view develop that the judge was a specially-situated employee of the state, paid by the state yet insulated from its ordinary exercise of authority.
But glimmers of what is admired in both adjudication and democracy can also be found by looking back at this iconography of justice. The scales of Justice have something in common with political theories like democracy that impose constraints on power. Balancing and weighing reflect the idea that sheer power or arbitrary whim did not suffice to support legitimate exercises of state authority. Outcomes were supposed to be based on relevant facts intersecting with governing customs and rules. Moreover, forms of respect were owed to disputants. That point can also be found in texts literally etched into town halls, such as that shown in nine feet that "was intended to hang above the royal Justice plays a prominent role, for she is depicted as a blond-haired centerpiece between the imagery celebrating the justice and greatness of the king and queen's lineages. Justice, in turn, is herself flanked by Temperance to the left and Fortitude to the right. In the canopy, classical 'justice stories" are depicted on four medallions (id. at 34), including a medallion in which a crowned Cambyses gestures to the flayed body of Sisamnes that hangs above a judicial throne. The inscription below reads "CAMBVSIS VORSICHTIGKEIT" (Cambyses Prudence). Id. 
III. DEVELOPING DEMOCRATIC NORms
But those who produce images and spectacles do not control their meaning or effects. As diverse audiences watched these displays, they came to develop views about legitimate decision-making-and came to believe that they had a role to play. Although the public displays were initially "rites" in which observers had no ability to make demands on rulers 28. Thus, and unlike some scholars of the trial-who have argued that "there was no political principle involved in the origins of the adversarial trial"-I think at least in the continent, the "political principle" was to demonstrate power. for what today we call "transparency" and "accountability," over time the audience moved into a more participatory stance.
Those shifts can be seen by moving forward to nineteenth-century England. Writing in the early part of that century, Jeremy Bentham insisted on the importance of what he called "publicity" in trials. What he said then is echoed regularly today when courts in the United States explain or insist on public processes. Bentham argued that public adjudication produced more accurate decisions. The wider the circle of dissemination of a witness's testimony, he posited, the greater the likelihood that a falsehood would be ferreted out: "[m] any a known face, and every unknown countenance, presents to him a possible source of detection." 29 Bentham also saw public processes as protection for, as well as against, judges. He urged that ordinary spectators be permitted to make notes that could be distributed widely. These "minutes" could serve as insurance for the good judge and as a corrective against "misrepresentations" made by "an unrighteous judge."
30 By suggesting that trials put the state (through its representative, the judge) on display, Bentham raised the specter that both judges and the state could be subjected to judgment.
This point is radical when measured against the baseline of Renaissance Europe, when people who observed trials were not presumed to hold the power to sit in judgment ofjudges or to assess the decency of the state's procedures. By Bentham's time, however, the audience was no longer conceptualized in as passive a role as that of spectator. The responses of observers had weight and relevance as popular opinions came to matter through the development of a "public sphere" that could affect political rulers. Bentham believed that the public features of adjudication would generate a desirable form of communication between citizen and the state. Bentham did not suggest imposing a legal obligation on judges to "deliver" opinions but he thought that, when judges gave decisions in public, they would want their audience to understand the reasons behind their judicial actions. Thus, it would be "natural" for judges to gain "the habit of giving reasons from the bench." Bentham is, of course, part of a broader picture of transformations in social orders that took place during the last three centuries. As Michel Foucault has famously recounted, given that open processes of punishment produced opportunities for an "unruly crowd" to vent distress, punishment was privatized to enhance the ability of the state to reassert control and discipline. 33 Yet, some aspects of displaying the spectacle of adjudication became sufficiently entrenched that they turned into obligations.
The proposition that judicial power entails an open process moved from being a means to an end in itself, as can be seen from the text of the American Constitution-with its Sixth Amendment establishing that the accused has a right to a "public trial." 34 Many state constitutions go further by making explicit rights of access through "open" or "public" courts. 35 In the twentieth century, In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have 37. See, e.g., European Convention on Human Rights, supra note 36, art. 6(1) ('judgment shall be pronounced publicly but the press and public may be excluded from all or parts of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the life of the parties so requires, or to the extent strictly necessary in Today's technologies have many times amplified the possibilities. In addition to the web and electronic databases, some jurisdictions televise court proceedings. We can be "virtual" observers by watching from our own homes through televised proceedings from, for example, the Su- Former Yugoslavia, 43 and a few of the states in America. 44 Furthermore, these rights reflected a shift in theories of sovereignty that made untenable the proposition that judges were the loyal servants of the state, subject to the power of the crown. Rather, judges came to be understood as occupying a unique role, authorized to sit in judgment of the very power that employed them. The 1701 Act of Settlement in England is one form of that independence, 45 and Article III of the United
States Constitution-promising judges tenure during good behavior and salaries protected against diminution 46 -offers another. Like the publicity aspects of courts, judicial independence also became definitional of courts in democracies. Moreover, these two facets-judicial independence and public proceedings-interact. Open processes serve as a mechanism to make plain that a government must acknowledge the independent power of the judge, or open processes can reveal state efforts to try to impose its will on judges.
Yet some aspects of adjudication post-democracy are continuous with its history pre-democracy. I will detail this point through a focus on the United States. Just like the burgomasters of Amsterdam, the federal government also sought to use its economic wherewithal and its power to establish big public spaces both to make and to mark its power. Its buildings and its public displays of law enforcement were a means to an end: creating a unified nation with central authority residing in the federal government.
Specifically, in the aftermath of the Civil War, Congress repeatedly turned to the federal courts as instruments of enforcement of federal norms. One technique of generating "a federal presence" 4 7 was to con-43. All proceedings other than deliberations "shall be held in public, unless otherwise provided." Rule 78 (Open Sessions), Rules of Procedure and Evidence, ICTY, IT/32/Rev.36, available at http:/www.un.org/icty/legaldoc-e/index.htm (follow "Rules of Procedure and Evidence rev. 36" hyperlink). When needed for protection of victims or witnesses or for reasons of security or justice, the trial chambers may make provisions for private or in camera processes. In the initial phase, those federal buildings were, like the town halls of the Renaissance, multi-purpose spaces.
4 8 Through the work of the Federal Judicial Center (the FJC), we know that these multi-purpose buildings ("combining the functions of courthouse, customhouse, and post office") were aimed at extending "the authority of the federal government to every region of the country." 49 Towns and cities sought to be the sites for federal offices as sources of commercial development, and the new "handsome buildings ... offered prestige to the federal courts, which previously had met in an assortment of state offices and rented buildings." This brief tour around the United States aims to make plain that, despite variations in style, a reiterated motif is the construction of important public spaces representing federal authority. As all those windows and doors also suggest, the federal buildings were readily accessible to foot traffic, from the litigant to the person mailing a letter. And up until the 1980s, one could enter those buildings freely without emptying one's pockets or passing screening devices. Over the decades, the construction of multi-purpose government spaces became more unusual, and buildings gained a singular identity as courthouses. What is now familiar to us was novel not too many centuries or even decades ago. The courthouse-as a segregated and specially named space 53 separate from the post office, the customs house, and the jail-was once uncommon.
What is implicit in this rendition of buildings is another point: that these building programs also tell us something about the demand for adjudication (as well as for postal services). The examples from San Diego and Puerto Rico show courthouses sprouting beyond the three to fourstory models. The development of democracy changed the needs for, access to, and modes of adjudication. Moreover, democracy opened up the prospect of justice-seeking for wholly new sets of claimants, who gained rights to use litigation to call state officials to account in order to hold government to its own promises. The result has been an avalanche of claims, ranging from veterans seeking benefits within administrative tribunals to victims of crimes against humanity seeking acknowledgment in domestic as well as in international courts for wrongdoing of horrific dimensions.
The size and scale of cases has changed as well. In part through new information technologies, patterns of injuries experienced by large numbers of individuals became visible, permitting us to connect incidents heretofore perceived as isolated or idiosyncratic events. When once we spoke of a "case," now we use the term "litigation"-the asbestos litigation, tobacco litigation, Agent Orange litigation-capturing an enormous array of parties and of varying forms of injury. Aggregation of claimants and mass-provided remedies-through various mechanisms ranging from class actions to administrative grids-are key facets of modern legal life that have altered the resources of the participants and the stakes. 54 Further, the growth of the profession of lawyers provided the personnel that both fueled and staffed the regulatory state and ferreted out aggregate forms of injury. The transformation of the legal profession is a story unto itself, but its expansion and diversification is a predicate to demands for judging.
Another factor, one that has been underappreciated in the literature of courts, is women's rights. One can see many images of Justice as a woman but women themselves could not, in many countries in many periods, participate in courts as judges, jurors, witnesses or litigants. Women only gained full juridical voice in the last century, and the radical reconception 53. See of women as rights-holders-both in and outside of their families-has driven up the volume of disputes. 55 When women of all colors join a growing circle of "persons" of all ages and ethnicities as well as groups themselves, one can see part of why the demand side has soared.
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A recap of the changing landscape can quickly be seen through a bar graph and a few more pictures. A simple graph ( fig.19) 55. Whole fields of litigation-and most vividly "family law"-though now taken for granted, did not much exist in the nineteenth century.
56. The changing composition of litigants has produced new criteria for judicial selection. While once all the judges were of one class, race, ethnicity and sex, today in countries around the world and in transnational courts, the call is for a "diverse" judiciary. with vivid color panels by the artist Ellsworth Kelly (fig.22) But there is a disjuncture between all of the new buildings, the courtrooms, and the rules and practices enveloped in constitutional precepts and what is happening in adjudicatory processes in the United States. The job of the judge has changed, for they are now multi-taskers-sometimes managers of lawyers and of cases, sometimes mediators, sometimes referral sources sending people outside of courts to alternative fora. In the United States and elsewhere, we have seen a failing faith in adjudicatory procedure, a growth in an anti-adjudicatory rhetoric and the promotionby judges and lawyers-of alternative dispute resolution (ADR). Local rules of the Boston federal courts, for example, instructjudges to bring up the topic of settlement of cases every time that judges meet with lawyers and litigants.
Thus, concurrent with the historical narrative of the triumphant expansion of adjudication as a touchstone of thriving democracy is a competing narrative describing adjudication as in decline; with more dramatic flair, such a narrative could be claimed to represent the "death of adjudication." ation or negotiation, private outcomes predicated on the parties' consent are preferred to those imposed by judges through public judgment implementing state-generated regulatory norms. This worldwide movement toward ADR is propelled by political and social forces trumpeting deregulation and privatization and is staffed by lawyers and other professionals seeking and shaping new markets.
When the Boston courtroom opened in 1998, about four of 100 cases-both civil and criminal-completed trials in that district. Given twenty-five trial courtrooms available, each one was used for about seven trials per year. The opening chart ( fig.1 ) in this Lecture makes plain that the data on trial rates in Boston are not anomalous. Moreover, the percentages have declined since the Boston Courthouse opened. Of course, trials are not the only proceeding for which courtrooms are used. But congressional investigations of the late 1990s documented that federal courtrooms were in use for proceedings about fifty-four percent of the time, and that measure included events that lasted two hours or less. This loss of public processes is not limited to the trial level alone. Appellate litigation is moving towards decisions "on the papers," and many of the judgments rendered thereafter are not published for use by other litigants as precedents in the cases that follow.
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But it would be an error to deduce that the evidentiary activities of adjudication have disappeared. Rather, a great many such procedures have migrated from courts to agencies, which provide another form of alternative dispute resolution. 63 That development has particular relevance to the questions of public processes, public spaces, and the practices of justice. The growth of administrative adjudication can be seen by considering the graph ( fig.24) 
See

, called Authorized Judgeships in Federal Court Houses and in Federal Agencies (as of 2001).
On one side is a count of judgeships authorized to work in federal courthouses; included are life-tenured judges appointed through the constitutional process specified in Article III as well as magistrate and bankruptcy judges who serve for renewable terms that are fixed through statutory provisions. About 1,650 authorized positions exist, as contrasted with some 4,700 administrative law judges or hearing officers who work in federal agencies. .25 ) provides information on all kinds of "evidentiary hearings" (not only trials) that took place in federal courthouses such as those in St. Louis ( fig.21 ) and in Boston ( fig.22) . Counted on the courthouse side are the 100,000 hearings that took place before either lifetenured judges or statutorily-chartered magistrate and bankruptcy judges. The other bar shows some 700,000 evidentiary hearings that occurred in four federal agencies-the Social Security Administration, the Equal Employment Opportunity Commission, the Immigration Service and the Department of Veterans' Affairs. 64 Thus, although the taking of evidence in federal courts may be "vanishing," many evidentiary processes have migrated into agencies that have functionally become courts. Courts have thereby "outsourced" their products to agencies as well as to private sector providers about which too little data are available to know the volume of proceedings. Administrative adjudication takes place in federal office buildings that are multifunction spaces, as were Renaissance town halls. But unlike town halls, these office buildings are not often gracious statements of public prosperity and good governance but rather dreary settings. Further, when compared with the federal courthouse buildings, agency administration is impoverished-not only visually (in terms of the art and architecture)-but in terms of the salaries paid to the judges, the lack of lawyers for litigants, and the high volume and short duration of the proceedings.
Authorized Judgeships in Federal Court
Estimate of Evidentiary Hearings in
Thanks for help in compiling this
As for public access, no ready way exists to be able to watch these exchanges in which government officials-hearing officers, administrative lawjudges and other agency employees-decide the rights and obligations of hundreds of thousands of persons. In terms of the governing regulatory regime, some of the administrative hearings are presumptively open (such as social security hearings) and others presumptively closed. But, as a practical matter, even if one has the "right" to attend these various proceedings, it is difficult to find them. Unlike the courthouses with designated courtrooms for public observances, the office spaces used by agencies do not invite "street traffic." And in terms of the decisions, no commercial service collects all the judgments and either publishes them in books or posts them on the internet.
Having tracked the reconfiguration of processes in court and the devolution or outsourcing of processes to agencies, one more site needs to be explored: private dispute resolution. In the United States, federal judges who had once declined to enforce ex ante agreements to arbitrate federal statutory rights generally now insist on holding parties to such bargains, thereby outsourcing an array of claims. The result can be seen in the reproduction below of my own cell phone contract ( figs.26 and 27) . 65 The contract requires that I waive all rights to court, to class action treatment or to aggregate treatment in arbitration, and that I use a private dispute resolution procedure provided by the company. No member of the public has a right to attend nor to obtain data about outcomes, costs, and process. 
Your Cellular Service Agreement
Please read carefiully before filing in a safe place. "Bargaining in the shadow of the law" is a phrase often invoked, but bargaining is increasingly a requirement of the law of conflict resolution. 66 As a consequence, the distinctive character of adjudication as a specific kind of "social ordering" that could be contrasted with otherssuch as contracts and elections (to borrow Lon Fuller's terminology and categories 67 )-is diminishing. Through case management, judicial efforts at settlement, mandatory ADR, enforcement of ex ante waivers of rights to trial and devolution to closed agency processes, the framework of "due process procedure" is replaced by what I think is fairly called "contract procedure." 6 8
YOUR CELLULAR SERVICE AGREEMENT
VI. THE DEMOCRACY IN ADJUDICATION
A return is now in order to the questions I put forth at the outsetperhaps best summarized as "so what?" Many people would concur with the description that I have proffered about the changing contours of adjudication but come to the conclusion that the shifts are to be celebrated. Proponents of this view focus on how adjudication can be cumbersome and expensive, and its public dimensions burdensome and painfully invasive of privacy. They argue that reconfiguration is appropriate not only in response to demands imposed by the volume of cases, but also because other methods are better suited to solve the problems. Moreover, in a world overloaded with information and many displays of "reality" through disclosure of personal data, no need exists for more. Websites, blogs, and newspapers do more than enough to populate the public sphere with narratives and conflicting claims. One could thus use a combination of new technologies and the demand curve spurred by democratic precepts for adjudication as justifications for its devolution and privatization.
A recent essay by a thoughtful federal trial judge who has played a leadership role in the federal judiciary explains some of this point of view. As I have done, he too put the question in visual terms through asking about how "reality television" should portray a federal trialjudge. In civil cases, he answered:
In an office setting without the robe, using a computer and court administrative staff to monitor the entire caseload and individual case progress; conferring with lawyers (often by telephone or videoconference) in individual cases to set dates or limits; in that same office at a computer, pouring over a particular lawsuit's facts, submitted electronically as affidavits, documents, depositions, and interrogatory answers; structuring and organizing those facts, rejecting some or many of them; finally, researching the law (at the computer, not a library) and writing (at the computer) explanations of the law for parties and lawyers in light of the sorted facts. For federal civil cases, the black-robed figure up on the bench, presiding publicly over trials and instructing juries, has become an endangered species, replaced by a person in business attire at an office desk surrounded by electronic assistants. 69 He further argued that, although judges' "mission to interpret and clarify laws, adjudicate and protect rights, maintain fair processes, and punish," has remained the same, "the method of carrying out that mission has changed." He said:
Law professors and judges should stop bemoaning disappearing trials. Trials have gone the way of landline telephones-useful backups, not the instruments primarily relied upon, if ever they were. Dramatists enjoy trials. District judges enjoy trials. Some lawyers enjoy trials. Except as bystanders, ordinary people and businesses don't enjoy trials, because of the unacceptable risk and expense. His position brings me to the third aspect of this Lecture, which is to sketch the contours of a normative theory from democratic practices about what is lost-and hence to be "bemoaned"-by the decline in public processes for dispute resolution. Jeremy Bentham made claims that public processes are useful in generating more accurate outcomes, and he also posited that publicity helped to produce legitimacy. I take a somewhat different tack, in that my argument is not focused on the relationship between openness and truth but instead on how public processes of courts contribute to the functioning of democracies and give meaning to democratic precepts that locate sovereignty in the people, constrain government actors, and insist on the equality of treatment under law.
Consider first the interaction between observers and courts. In the twenty-first century, the federal district courts' primary roles in civil cases have become law exposition, fact sorting, and case managementoffice tasks-not umpiring trials. In criminal cases, the judges' work remains courtroom-centered but, instead of trials, it has become law elaboration and fact finding at sentencing, supervising federal offenders after prison, and safeguarding the integrity of a criminal process that sends defendants to prison without trial. ployees of the courts nor disputants to learn, first-hand, about processes and outcomes. Indeed, courts-and the discussions that their processes produce-are one avenue through which private persons come together to form a "public,"
7 ' an identity as participants acting within a political and social order. Courts make this contribution by being what could be called "non-denominational" or non-partisan, in that they are one of relatively few communal spaces open to participants whatever their other political, religious, or social affiliations. Open court proceedings enable people to watch, debate, develop, contest, and materialize the exercise of both public and private power.
Moreover, courts provide a unique service in that they create distinctive opportunities to gain knowledge. Extraordinary conflicts have many routes into the public sphere. The media (including bloggers) or members of government may initiate investigations. Courts may help uncover relevant information in these arenas (as we have seen in the litigation related to individuals detained after 9/11), but courts distinguish themselves from either the media or other government-based investigatory mechanisms in an important respect-the attention paid to ordinary disputes. Courts do not rely on national traumas or scandals or on ad hoc enabling acts, nor on selling copies of their decisions. Further, courts do not respond only when something "interesting" is at issue.
What is the utility of having a window into the mundane? That is where people live and that is where state control can be both useful and yet overreaching. The dense and tedious repetition of ordinary exchanges is where one finds the enormity of the power of both bureaucratic states and private sector actors, and that authority is at risk of operating unseen.
By observing the redundancy of various claims of right and the processes, allegations, and behaviors that become the predicates to judgments, debate can occur not only about the particulars of a given procedure and its outcome but also about what the underlying norms ought to be. So called "domestic violence" provides one ready example of the role of public processes in reorienting an understanding of so-called private life.
The results of public knowledge gathered from open dispute resolution ought not, however, be presumed to be generative in any one direction. Public awareness can give new rights or new limits (fueling, for an example, caps on tort remedies because of visions of juries run amok). Moreover, because even a few cases can make a certain problem vivid, social policies may be forged that respond in extravagant ways to harms that are less pervasive than perceived. Criminal sanctions are exemplary here, as public disclosures of particular crimes produce anger and vengeful consequences. Publicity itself has come back into vogue as a form of punishment. Press coverage of individuals found to have sexually assaulted children prompted new laws that require individuals who are convicted of a wide array of offenses to register with government officials and to have their photos placed on the web so that, upon completion of prison sentences, potential neighbors could be forewarned about their presence. 72 In short, public display does not necessarily trigger reasoned discourses. But what the publicity does enable is the ability of Foucault's "unruly crowd" to respond in ways uncontrollable by those protective of their own powers and prerogatives.
See generally
7 3 Discipline and control of those powers may (not will, but may) follow.
Openness also changes the power relationships between the participants and their audience by undermining the ability of the government or the disputants to control the social meaning of conflicts and their resolutions. An example comes from the broadcast of the video of the death of Saddam Hussein. Recall that, on December 30, 2006, Saddam Hussein was hanged-five days after he had lost an appeal of his sentence.
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At first, the media reported that "14 Iraqi officials attended the hanging" at an unspecified location and that "witnesses said Mr. Hussein was carrying a Koran and was compliant as the noose was draped around his neck." 75 But within a day, a "new video ... appeared on the Internet... apparently made by a witness with a camera cellphone"; that tape showed the "unruly, mocking atmosphere in the execution chamber" and recorded the taunts hurled at Hussein at his death. 76 Although the organized media in different countries debated whether to air that video, the media did not control the channels of distribution, and the disclosures resulted in a torrent of reaction to and comment about the timing, fact and process of the execution. 77 The uncontrollability of the distribution of that video has its counterpart in thousands of ordinary actions that take place in low level tribunals. Once events are accessible to an audience of third parties who are not themselves disputants, "spectators and auditors" (to borrow Bentham's categories 78 ) can put their descriptions and commentary into the public realm. These exchanges are rich, albeit sometimes pain-filled, sources of communicative possibilities. They empower diverse speakers, some of whom may respond by seeking vengeance and others by offering reasoned discourses, but all of whom understand themselves as having authority to speak as a consequence of what they have witnessed or read. In contrast, without direct access, non-parties must rely on insiders to reveal events, inevitably translated through their perspectives. Thus, public procedures themselves teach that conflicts do not belong exclusively to the disputants or to the government and give the public a place through which to interpret, own, or disown what has occurred.
That courts can-as an empirical matter-affect and sometimes generate public agendas addressing the intersections of private interests and public rights provides one justification for open processes that welcome an audience. In this respect, courts are one part of what many theorists call the "public sphere," and which Nancy Fraser points out ought to be understood in the plural as public spheres, rather than modeled as a unified body. 79 Courts therefore contribute to the political discourses outside of their own buildings and often times beyond the parameters of particular legal or factual disputes.
But that contribution may not be sufficient to support a commitment to courts in the future. We live in the world of blogs, the internet, the organized press, and reality TV, as well as the broadcasts of legislative hearings. Places other than courts therefore offer venues that can spark debate, although, as I noted, courts are special contributors by attending to a volume of mundane matters. An additional and distinct facet of what makes courts especially useful in democracies can be seen by shifting attention from what potential spectators can see and hear to what litigants, judges, witnesses, or jurors do as participants in public dispute resolution processes.
This aspect of my argument for protection of transparent adjudication hinges on the view that adjudication is itself a democratic practicean odd moment in which individuals can oblige others to treat them as equals as they argue-in public-about alleged misbehavior and wrongdoing. Litigation forces dialogue upon the unwilling (including the government), and momentarily alters configurations of authority. 81 Such visibility-potentially a constraining power-is not available when judges sit in their offices and operate by discussions with parties on telephones or through computers. Moreover, when government officials are parties to litigation, they are subjected to scrutiny and forced either as plaintiffs or defendants to comply with court rules. Government litigants must bear the exposure that obligations of discovery impose, thereby exposing their past deeds, their files and their emails.
Courts can be great levelers in another respect, in that participatory parity is an express goal of courts, even if not always achieved. 82 Litigants are supposed to interact with each other as equals, with rights to make demands on each other and to be treated as equals by judges, juries, lawyers, and staff. When courts fail to do so-in public-they serve as a place in which to expose the absence of equal treatment.
For example, during the 1970s and 1980s, as women and men of color brought claims of discrimination to courts in the United States, they found that some judges responded that differential treatment was natural. Some litigants found themselves subjected by opposing lawyers or by judges to discriminatory treatment and stereotyping. In response to such concerns, the chiefjustices of many state courts convened special projects, denominated "fairness" or "gender bias" and "racial bias" task forces. These projects identified areas of law (such as sentencing decisions and violence against women) in which doctrines and practices did not accord equal treatment.
8 3 Statutes, rulemaking, and case law resulted because materials that were accessible to public scrutiny showed behaviors at odds with the provision of "equal justice under law."
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The function of courts as potentially egalitarian political venues can be seen in the efforts to avoid them. After 9/11, the Executive branch of the United States repeatedly sought to enact legislation "stripping" courts of jurisdiction over claims that the government had wrongly detained and 97 HARV. L. REV 85 The effort to create a separate "tribunal system" for alleged enemy combatants is aimed at controlling access and information as well as limiting the rights of detainees by augmenting the powers of the state.
The behavior within courts and the rights that exist inside courts are central to my argument that courts serve themselves as a site of democratic valorization of individual dignity, thereby rendering instruction on the values of a polity or insight into its inability to materialize those commitments. Moreover, in addition to undermining the state's monopoly on power, forging community ownership of norms, demonstrating inter-litigant obligations, and equalizing the field of exchange, open courts can express another of democracy's promises-that rules can change because of popular input. The public and the immediate participants see that law varies by contexts, decision-makers, litigants, and facts, and they gain a chance to argue that the governing rules or their applications are wrong. Through democratic iterations, norms are reconfigured.
To appreciate the political and social utilities of the public dimensions of adjudication is not, however, to ignore the costs and burdens imposed. (Bentham listed many.
8 6 ) The immediate participants in a dispute may find the exposure to the public disquieting. Even the disclosure of accurate information can be uncomfortable. Further, the public dimensions of adjudication may inhibit parties' abilities to find common ground, thereby deepening discord. And, despite Bentham's confidence that public disclosure reveals falsehoods, many a court record is subsequently impeached as predicated on witnesses who lied.
Further, one should not romanticize spectatorship. Locating judgment in courthouses with windows to the streets and open doors makes publicity possible, but even then a question remains about how to secure an audience and have its members be engaged. 86. While providing many explanations of the utility of public processes, Bentham also argued the costs of public disclosure as he analyzed justifications for privacy (such as protecting participants from "annoyance," avoiding unnecessary harm to individuals through "disclosure of facts prejudicial to their honour" or about their "pecuniary circumstances," and preserving "public decency" and state secrets). His view was that a presumption in favor of public trials should, upon occasion, give way. See BENTHAM, supra note 29, at 360.
87. Bentham considered whether to have public authorities require attendance as a matter of duty or to provide compensation for attendance or to devise some other "factitious means." He also advocated that permission liberally be granted for the publication of information obtained-and for its republication. 
VII. NEITHER RITES NOR RIGHTS
This mapping of the declining public dimensions of conflict resolution is aimed at undermining the assumption that public access to and transparent proceedings within courts is an enduring feature of courts. Procedures, laws, and norms have great plasticity. Practices that seemed unimaginable only decades ago (from the mundane examples of the relatively new reliance on court-based settlement programs to the stunning assertions by the U.S. government of the legitimacy of according little or no procedural rights to individuals at Guant.namo Bay and elsewhere) are now parts of our collective landscape.
But neither ought one assume that secrecy is an essential characteristic of the alternatives (agencies, ADR, private providers) to courts. As the variety of rules and customs surrounding court-annexed arbitration suggests, even as judges and other dispute resolution providers move away from trials and focus on pretrial management and dispute resolution in chambers and conference rooms, it is possible to build in a place for the public ("sunshine," to borrow the term that legislators have used) or to wall off proceedings from the public.
For example, at the UCLA conference on transparency, Professor Stephen Yeazell proposed a database of civil settlements to provide a market of information about such agreements. He noted that a software program-aptly named Colosses-exists that could make that proposal practical, were there political will and financial support as well as protections for privacy. 88 His proposal underscores that whatever the places constituted as authoritative, opportunities exist to engender or to preclude communal exchanges.
89
As Jeremy Bentham explained, it was possible for "publicity" to occur through "natural" instruments-"without any act done by any person (at least by any person in authority) with the intention and for the purpose of producing or contributing to the production of this effect."
90 Alternatively, the ability to have decision-making in public came from what Bentham termed "factitious" opportunities, which were those "brought into existence or put in action by the hand of power."
9 ' The creation of buildings--of courtrooms as sites of adjudication-with doors thus required that one had to decide whether to make them public or not. 
